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i 5 4 MICHIGAN LAW REVIEW 

Constitutional Law — Penalty for Breach of Labor Contracts. — Plain- 
tiff sues for a writ of Habeas Corpus. He was indicted, arrested and impris- 
oned under an act of the Legislature making it a penal offense, for any person 
who has contracted in writing to labor for another for a specified time, to 
leave that employment without the consent of the employer and without suffi- 
cient excuse and take up employment of a similar nature with another, with- 
out first giving the latter notice of the prior contract. Plaintiff's contention 
is that such statute violates the state constitution and the 14th amendment 
to the constitution of the United States. Held, that the law is unconstitu- 
tional and void. Toney v. State (1904), — Ala. — , 37 So. Rep. 332. 

The decision is supported by high authority. The Supreme Court of the 
United States has declared that, "the liberty mentioned in the amendment 
is not only the right of the citizen to be free from the mere physical restraint 
of his person, as by incarceration, but the term is deemed to embrace the 
right of the citizen to be free in the enjoyment of all his faculties; to be 
free to use them in all lawful ways ; to live and work where he will ; to earn 
his livelihood by any lawful calling ; to pursue any livelihood or occupation and 
for that purpose to enter into all contracts that may be proper, necessary and 
essential to his carrying out to a successful end the purposes above men- 
tioned," Allgeger v. Louisiana, 165 U. S. 578, 17 Sup. Ct. Rep. 427. This very 
statute was construed in the Peonage Cases (1903), 123 Fed. Rep. 671, and 
Justice Jones of the Federal Circuit - for Alabama rendered a very strong 
opinion declaring the law unconstitutional and void. Occupations there are 
in which the public has such interest as will make them subject to statutory 
regulations or even prohibitions, as the case of railroad employees in actual 
performance of their duties ; but in the present case the restraint imposed 
upon laborers seems wholly unwarrantable. 

Contract — Mutuality — Specific Performance. — A contract by which a 
producer sells hops of a certain quantity and quality, to be grown during a 
period of five years, the purchaser to make advances each year for cultivating 
and picking purposes, to pay the balance of the purchase price on delivery and 
acceptance, and to have the privilege of taking the hops, or enough to cover 
the advances, and to exercise his judgment as to whether they are of the 
quality contracted for, Held, not wanting in mutuality. Livesley et ai. v. 
Johnston et al. (1904), — Ore. — , 76 Pac. Rep. 946. 

The defendants urge that if the hops were not of the quality agreed upon, 
"according to the judgment" of plaintiffs, they were given the privilege of 
taking the hops, or not, subject to their mere will or caprice — thus nullifying 
the promise to purchase, and rendering it of no binding effect upon them. 
The purchaser of a commodity has the right of inspection before acceptance, 
but he exercises it at his peril, and must act in good faith and with honesty 
of purpose, and cannot be heard to express dissatisfaction which is wholly 
feigned or simulated. Baltimore & Ohio Railroad Co. v. Brydon, 65 Md. 198, 9 
Atl. 126, 57 Am. Rep. 318; 1 Mechem Sales, §§663-668; Campbell Printing 
Press Co. v. Thorp, 36 Fed. 414, 1 L. R. A. 645. Nor is it contrary to public 
policy for parties to contract that the decision of one or the other shall be con- 
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elusive. Campbell Printing Press Co. v. Thorp supra. These cases support the 
contract in the principal case, and Livesley & Co. cannot arbitrarily or capri- 
ciously exercise their judgment. If they violate their duty in this regard, a 
recovery may be had, in the absence of their approval, for the non-acceptance 
of the hops furnished. It was further urged a court of equity has no jurisdic- 
tion to decree specific performance, because it is generally considered the 
plaintiff has a plain, speedy, adequate remedy at law. Mr. Justice Fuller in 
Gormley v. Clark, 134 U. S. 338, 10 Sup. Ct. 554, said, "the jurisdiction of 
equity attaches unless the legal remedy, both in respect to the final relief and 
the mode of obtaining it, is as efficient as the remedy which equity would 
afford under the same circumstances." The remedy is what is to be looked at, 
and equity will not decree specific performance where the contract lacks con- 
sideration or assent. Clark v. Flint, 22 Pick. 231, 33 Am. Dec. 733; Parker v. 
Garrison, 61 111. 250; Livesley et al. v. Heise et al., — Ore. — , 76 Pac. Rep. 
952; Raster v. Mason et ux., — N. D. — , 99 N. W. 1083. 

Corporations — Contracts Between Corporations Having Common 
Shareholders and Officers — Suit in Name of Stockholder. — J. G. White 
& Co., a New York promoting corporation, entered into two construction 
contracts with the Montgomery Traction Company. The first contract pro- 
vided that the traction company should pay 2,500 shares of its capital stock, 
of the par value of $100 a share, amounting to $250,000, and $200,000 of its 
five per cent first mortgage bonds — a total consideration of $450,000, to 
White & Co. for labor and material, the actual value of which was only $162,- 
000. Under the second contract the traction company should pay 750 shares 
of its capital stock and $100,000 of its first mortgage bonds to White & Co. ; a 
total consideration of $175,000, for $81,000, in labor and material to be re- 
ceived by the traction company. The shareholders and directors of the trac- 
tion company at regular meetings authorized the execution of these con- 
tracts, but White & Co., in addition to holding a large majority of the stock 
of the traction company, upon which nothing had been paid, controlled its 
board of directors. Of the nine members, all elected by the vote of the 
stock subscribed by White & Co., six were either attorneys or employees of 
White & Co., holding one share of stock each. The vice-president and treas- 
urer of the traction company were officers and shareholders of White & Co., 
and the president of the traction company was their- employee. The com- 
plainant, owner of one share of capital stock of the traction company, filed 
a bill to cancel certain stock issued to White & Co., and to prevent the issue 
of other stock and bonds under said contracts. Held, that (1) a stockholder 
may sue in equity in his own name to enforce the rights of the corporation, 
without first requesting its directors to sue, where the directors are themselves 
the wrong-doers; (2) the presumption that the directors of a corporation 
will do their duty is overcome by the presence of causes sufficient to influence 
them to do otherwise; (3) where the officers and directors of one corporation 
are dominated and controlled by another corporation, contracts between the 
two corporations will be set aside by the courts where they are not fair and 



